
Proposal Title : 107: A World of Issues: How to Represent Foreign Businesses That Are Moving into 
the United States and the Garden State 

Tracks: Business and Tax Law Track, Special Interest Track 

Moderator/Speaker: David Nachman, Esq.   

Speaker: Tedd J. Kochman, Esq.   

Speaker: Patrick McCormick, JD, LLM  

Speaker: Harris A. Wolin, Esq.   

Proposal Schedule:  
Date: Friday, May 17, 2019 
Time: 11:15 a.m. - 1:00 p.m. 
Location: Studio 2  

Proposal Description: 
The goal of this panel is to help lawyers in New Jersey and the US understand issues that affect 
foreign businesses coming to this State. The issues are more complicated than they appear at first, 
and often require a team of lawyers who are able to assist them. Experts will discuss the following: 
 
Often individuals come to the US with ideas from abroad they are seeking to protect - IP issues.  
 
They are often unable to be guided with regard to the potential forms of entity that need to be 
established in the US so that they can do business here with limited liability -corporate issues.  
 
They may be unaware of tax ramifications that may affect the business - international tax issues.  
 
They may also seek to transfer their multinational executives who have specialized knowledge or 
experience - business immigration issues.  
 
Finally, as the business grows and the international business needs to hire US workers, there are 
labor and employment issues that need to be considered, such as the proper way to put a person on 
payroll, have a employee handbook, and develop policies with regard to employees.  
 

 



A World of Issues - How to Represent 

Foreign Businesses That are Moving into 

the United States and to the Garden State

Presented by:

David Nachman, Esq., Managing Attorney, NPZ Law Group, P.C. 

Tedd J. Kochman, Esq., Littler Mendelson, P.C. 

Patrick McCormick, J.D., LLM, Partner, Drucker & Scaccetti 

Harris A. Wolin, Esq., Myers Wolin, LLC

NJSBA INTERNATIONAL SECTION





1. Choice of Entity (Corporation Issues).

2. Get Employer Taxpayer Identification Number from the IRS (Tax Issues).

3. Open a Bank Account for the Entity (Tax Issues).

4. Write a Business Plan for the Business.

5. Lease Office Space.

6. Labor and Employment Issues (Employment Law Issues).

7. Intellectual Property Issues (IP).

8. Submit a Visa Petition to USCIS (Immigration Law Issues).



U.S. IMMIGRATION LAW:



HUGE Changes & Impact to Immigration 
Under the Trump Administration: 

● Concern - Changes are not happening at the regulatory level. 

● Changes are happening as a result of Executive Orders and Policy Memoranda.

● No transparency – No formal rulemaking process.

Different Paths to Immigrating to the US:
Nonimmigrant      vs.       Immigrant 

Live & Work Temporarily                 Green card through
Family/Employment
& Investment



Executive Order: 

“Buy American . . . Hire American” (BAHA) 
Protections for U.S. Workers & Economy:

● Increases in Worksite Enforcement/E-Verify

● Scrutiny of H-1B Dependent Employers and Wage levels

● Effective 4/1/19 – Amendment to H-1B Regulations
● Reverses Order of H-1B selection (65,000 Regular CAP first then 20,000 advance degree CAP) 

● 16% estimated increase for Master’s or Higher Degree cases

● Electronic Registration Requirement for Employers – suspended until next year



Nonimmigrant

B  Visitors / Business

E   Temporary Workers

H  Specialty Workers

L   Intercompany Transferee

O  Extraordinary ability

P  Performing Artists

R  Religious Workers

Immigrant

EB-1 Outstanding Research & 

Professors

EB-2 Advanced Degree 

Professionals & NIW

EB-3 Bachelors & Skilled Workers 

(2 yrs)

EB-4 Special Immigrants

EB-5 Immigrant Investors



INTELLECTUAL PROPERTY
CONSIDERATIONS:



The Basics

• Patents – federal only (USPTO)
• Trademarks – common law, state and federal
• Copyrights – federal only
• Trade Secrets – is there an internal process for guarding trade 

secrets?  New Jersey Trade Secrets Act; Uniform Trade Secret Act
• Advertising/Marketing; Social Media; Domain Names
• Regulatory – local, state, federal
• Collaborations/Relationships – venue clauses



The Process
• Clearance (patent/trademark search)
• File with NJ and/or USPTO
• Be mindful of export control and foreign filing license considerations
• Register/Maintain for the useful life
• Watch Programs to police IP
• Enforce if necessary
• BE WARY OF SCAMS
• IP rights are territorial, but there are common filing systems by treaty that provide 

for efficient filing mechanisms outside of the US
• IP Portfolios are typically globally-minded, and it’s rare for companies to limit their 

IP sights on only the US



Considerations for Protection
• Value of the IP to the company

○ Exclusivity in the market
○ Licensing revenue
○ Collaborative relationships
○ Positioning company for purchase
○ Positioning company for venture capital/investment
○ Advertising/Marketing value
○ Increasing the value to shareholders

• Value of the IP relative to the product/service
○ Is the IP the only company asset?
○ Broad/narrow coverage
○ Foundation or Improvement-type patent
○ Standards considerations
○ Revenue source

• IP is well-respected by US courts and case law and IP rights holders are likely to enforce their IP in the US, although enforcement 
can be very expensive

• A well-orchestrated licensing program can transform a relatively unknown product and company into a celebrity.  Markets are 
driven by associations to the familiar through connections to well-known brands, celebrity endorsements, on-screen product 
placements, embedded advertising and the like



Agreements
• Confidentiality and Non-Use Agreement – employees and contractors/freelancers
• License/Assignment – rights management
• Non-Compete – employer protections
• Employee/Contractor/Other Third Parties
• Copyright Owners and Digital Rights Management
• Consumer-directed (i.e. shrink wrap)
• Terms and Conditions; Privacy Policies; Security Considerations
• Warranties/Exclusions – downstream rights management
• Focus Group/Consumer Testing – pre-launch protections
• Advertising/Promotion/Endorsements
• Publicity Rights
• Sourcing/Purchasing/Supply Chain/Licensing
• IP ownership (who/where) must be considered from a tax, revenue and liability perspective
• Need to understand multi-national considerations when entering into rights-related agreements with 

third parties



Why is NJ a Desirable Launch Platform?

• State economic development authorities provide tax and other financial 
incentives to companies desiring to locate or relocate

• Proximity to talent pool
• Proximity to potential collaborators (i.e. universities, research 

institutions, etc.)
• Proximity to economic hubs (Boston,NY,DC)
• Be mindful of export control considerations for US-based R&D cites with 

non-US locations





• Businesses of all sizes and types are increasingly presented opportunities to engage in international 
transactions in a growing global market
• Companies require advice on the ramifications of these transactions, both from an American 

perspective and from the standpoint of other pertinent jurisdictions
• United States advisors focus on American ramifications, with foreign advisors consulted on non-
domestic implications

• Two general realms from an American perspective: foreign-domiciled businesses engaged in United 
States transactions and United States-domiciled businesses engaged in foreign transactions
• A threshold issue for foreign entities is their entity classification for United States purposes



• Two main types of income of a foreign entity are subject to tax in the United States:
• Income effectively connected with a United States trade or business (“ECI”)
• Computed similarly to tax on U.S. taxpayers - credits and deductions available, taxed at graduated 
rates

• Fixed or determinable annual or periodic income sourced from the United States (“FDAP income”)
• Taxed on a gross basis (gross income without deductions) at a flat 30% rate, with withholding as 
the mechanism for tax collection

• Tax can be substantially modified by income tax treaties (where applicable)
• U.S. trade or business concept shifts to “permanent establishment”, with FDAP subject to tax 
limitations



• Nonresidents – not taxable on worldwide income/worldwide transfers

• Subject to tax on income sourced to the United States (with significant modifications to 

default rules under treaties!)

• Effectively connected income – income effectively connected with the conduct of a United 

States trade or business

• Nonresident alien working in the United States is automatically classified as being 

engaged in a United States trade of business

• Subject to tax at graduated rates, with deductions available

• FIRPTA gains treated as ECI

• Fixed or determinable annual or periodic gains from the United States

• Passive income sourced to the United States – dividends, rents, royalties, etc.

• Gross-based tax – withholding by payor, with deductions unavailable!

• Vital to note: non-ECI capital gains of NRAs are NOT subject to tax
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PATRICK J. MCCORMICK

Patrick J. McCormick is a partner with 
Drucker & Scaccetti. He earned his J.D. 
from Vanderbilt University Law School in 
2008, and his LL.M. from the New York 
University School of Law in 2009.

Patrick exclusively practices in the area of 
international taxation, regularly publishing 
articles and giving presentations on all 
areas of international tax law.  Patrick also 
regularly is engaged by accountants and 
their clients to assist accountants on their 
clients’ assorted international matters.
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INTRODUCTION

• Rapid globalization has led to significant numbers of 
clients with international ties

• Ties created through foreign family members, business 
interests, assets, etc.

• Familiarity with how to report foreign interests – and 
how/when foreign interests are subject to tax - is 
increasingly vital

• Numerous reporting requirements exist for different types 
of assets, with credits/deductions also available for 
reportable income
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REPORTING REQUIREMENTS

• John comes into your office regarding United States tax requirements.  He spends 
time in both the United States and England.  He began living in the United States 
part-time in 2011.

• In 2016, he spent 300 days in the United States.

• In 2017, he spent 210 days in the United States.

• In 2018, he spent 100 days in the United States.

• John also has a friend named Walter, who resides in England.  He has never lived 
in the United States but is a United States citizen by birth (because his parents were 
United States citizens when he was born).

• Lastly, John’s friend Anna is neither a resident nor citizen of the United States, but 
maintains certain business interests in the United States.

• Do John, Walter, and Anna have United States filing requirements?
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REPORTING REQUIREMENTS - WALTER

• United States citizens are taxable on their worldwide income and transfers 
of worldwide assets

• Citizenship – persons born in the United States, naturalized in the United States, or 
(under specified circumstances) where parents were United States citizens at the 
time of their birth

• Can be a citizen without ever having entered the United States – often termed 
“accidental citizens”

• Taxable on worldwide income/worldwide asset transfers – includes 
earnings in a foreign country

• Options exist to mitigate double taxation

• Expatriation option also exists – though can end up subject to exit tax

• Walter thus is taxable by the United States on worldwide 
income/worldwide assets
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REPORTING REQUIREMENTS - JOHN

• Income Tax: United States residents also taxable on their 
worldwide income

• Can be classified as a “resident” for United States purposes if meeting any 
of the following requirements:

• Lawfully admitted for permanent residence (green card holder);

• Make an election to be treated as a resident; or

• Meet substantial presence requirements

• Substantial presence: must be present in the United States for 31 
days during the relevant tax year and the sum of days for the last 
three years (after use of applicable multipliers) exceeds 183

• Applicable multipliers – multiply the numbers of days in the current year by 
1, the first preceding year by 1/3, and the second preceding year by 1/6
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REPORTING REQUIREMENTS - JOHN

• John thus could have a filing requirement in the United States – if he is classified as 
a resident, he is required to report worldwide income

• Exception to substantial presence – closer connection to a foreign country
• Where a closer connection to another country exists, the individual is treated as a 

nonresident alien

• For exception to apply – must be in the United States for less than 183 days in the current 
year, maintain a tax home in another country, and have a closer connection to that country 
(facts and circumstances determination – look to more significant connections)

• Treaty tiebreaker provisions can also provide exceptions
• Can reclassify residents (including green card holders!) as nonresident aliens

• Critically, however, these reclassified residents still subject to FBAR requirements!

• Importantly, days spent in the U.S. under certain visas types can also be exempt!
• i.e. F visas for students
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POLLING QUESTION #1

• Who is automatically subject to United States tax on 

their worldwide income?

• United States citizen

• United States substantial presence resident

• United States green card holder
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REPORTING REQUIREMENTS - JOHN

• Estate and Gift Tax: applies to individuals who are United States 
domiciliaries

• Rules are different from income tax rules!

• Treated as a resident when a United States domiciliary –a United States resident with 
no present intention of leaving

• Facts and circumstances determination – look to length of stay, ties to U.S. 
versus other countries, etc.

• Imposes an elevated standard compared to income tax requirements

• Can have individuals who are taxable on worldwide income but not 
worldwide gifts/bequests

• While United States residents are taxable on worldwide gifts and 
bequests, rules for transfers to United States residents can differ

• Example – transfers to United States citizen spouses are excluded from tax, but 
transfers to United States resident noncitizen spouses are not
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REPORTING REQUIREMENTS - JOHN

• Options available for residents/domiciliaries: reduce time spent in the 
United States/forfeiture of green card

• Options seek to end United States taxation of prospective activities/tax events by 
terminating the United States jurisdiction to tax non-United States sourced gains

• Where forfeiture of green card occurs (or when giving up citizenship), can be subject 
to significant “exit tax”

• Tax applicability based primarily on an individual’s tax liability while a resident 
or their (worldwide) net assets 

• $2 million threshold for net assets

• Mark to market approach – taxable on built-in gains through a fictitious 
recognition approach

• Where forfeiture of green card is contemplated, gifting strategies can be utilized 
to minimize tax impact on forfeiture

• Post-expatriation – U.S. beneficiaries of covered expatriate can be subject to 
inheritance tax
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POLLING QUESTION #2

• What is the standard for estate tax exposure for a 

non-citizen?

• United States domiciliary

• United States substantial presence resident

• United States green card holder
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REPORTING REQUIREMENTS - ANNA

• Nonresidents – not taxable on worldwide income/worldwide transfers

• Subject to tax on income sourced to the United States (with significant modifications 

to default rules under treaties!)

• Effectively connected income – income effectively connected with the conduct 

of a United States trade or business

• Nonresident alien working in the United States is automatically classified 

as being engaged in a United States trade of business

• Subject to tax at graduated rates, with deductions available

• FIRPTA gains treated as ECI

• Fixed or determinable annual or periodic gains from the United States

• Passive income sourced to the United States – dividends, rents, royalties, 

etc.

• Gross-based tax – withholding by payor, with deductions 

unavailable!

• Vital to note: non-ECI capital gains of NRAs are NOT subject to tax
12



REPORTING REQUIREMENTS - ANNA

Sourcing rules determine whether United States tax jurisdiction 
exists for income of nonresident aliens

• Interest: sourced to payor’s residence

• Dividends: sourced to payor’s place of incorporation

• Rents: sourced based upon place of use of assets giving rise 
to rent

• Royalties: sourced based upon the place of use of intangible 
property giving rise to royalties

• Personal services: sourced to place where services performed
• Can have complex rules for multi-year compensation arrangements 

(i.e. stock options/restricted stock plans)
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POLLING QUESTION #3

• Who is not subject to United States tax on worldwide 

income?

• United States citizens

• Full-time United States residents

• United States green card holders

• Nonresident aliens
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REPORTING REQUIREMENTS - ANNA

• Estate tax – subject to tax only on assets located in the United States 
• Primarily includes United States real estate, United States tangible personal property, 

United States securities

• Bank deposits left out if not effectively connected with a United States trade or 
business

• Can include both tangible and intangible assets

• Exemption amount only $60,000!

• Gift tax – subject to tax on lifetime gifts of real and tangible property 
located within the United States

• Look ONLY to U.S.-based tangible assets, NOT intangibles

• No exemption available, though can use an annual exclusion

• Estate and gift tax treaties can alter default rules
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REPORTING REQUIREMENTS - ANNA

• Options exist for structuring nonresident alien investments

• Goals: (1) limit worldwide income tax consequences, (2) remove risk of United 
States transfer taxes, and (3) eliminate need for disclosure of NRA’s identity on tax 
returns

• “Corporate-corporate” structure can be advantageous based on facts 
involved; involves setting up a domestic corporation and a foreign 
corporation in a tax-advantaged location (i.e. BVI, Caymans)

• Nonresident alien owns the foreign corporation; foreign corporation 
owns U.S. corporation; U.S. corporation owns U.S. assets

• Eliminates estate/gift tax exposure (as NRA owns foreign stock) and 
need to disclose NRA’s identity (as foreign corporation owns U.S. 
corporation; income tax consequences much less prohibitive post-
TCJA (given reduction in corporate tax rate) 

• Must also keep in mind NRAs not subject to non-ECI capital gains tax!

• Can alter approach for assets the disposition of which would be tax-exempt 
if held by a NRA directly – need to balance potential for transfer tax 
exposure and/or additional tax layers if held by foreign corporation
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POLLING QUESTION #4

• A non-domiciliary is subject to gift tax on the gift of 

which of the following?

• Stock in a U.S. company

• Stock in a foreign company

• United States real property

• Foreign real property
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CREDITS/EXCLUSIONS

For 2017, John has wage income both from the United 
States and from England.  John is taxed on his English 
wages in England, and now knows he faces additional tax 
on those wages in the United States.  He wants to know 
the options available for relief from United States tax.

Two primary options exist in these circumstances: the 
Foreign Tax Credit and the Foreign Earned Income 
Exclusion.  Income tax treaties can also be of assistance, 
though relief is limited for United States citizens and 
residents.
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DOUBLE TAXATION OPTIONS – TAX TREATIES

• Tax treaties function to reduce a country’s taxing authority in 
situations covered by treaty terms

• United States maintains treaties with over sixty countries

• Under treaties, residents of a treaty country can be taxed at a reduced 
rate, or even exempted from tax, on specified items of income from the 
other country  

• i.e., withholding taxes on United States-sourced income which would 
otherwise be required

• Savings clause generally prevents a United States citizen or resident from 
using a tax treaty to alter tax on US-source income

• Typically, only narrow relief on specified income items will be 
available to citizens/residents

• Treaty-based positions generally must be disclosed 

• Subject to exemptions under the Regulations
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DOUBLE TAXATION OPTIONS – TAX TREATIES

Personal services often subject to special rules based on treaty provisions

• Independent personal services (non-employee) – often look to tax in the non-
residence country only if the services are performed in that country and the income 
is attributable to a fixed base regularly available to the individual

• Dependent personal services (employees) – subject to tax in the non-residence 
country where employment is exercised; however, exception applies where (1) 
employee present in that country for no more than 183 days, (2) employer not a 
resident of that country, and (3) compensation not “borne by” a permanent 
establishment in that country

• Special rules apply for specific types of persons (i.e. entertainers, athletes, etc.)

Treaties often reduce/eliminate tax on FDAP income

• Lower withholding rates can exist for FDAP items – i.e. rates for dividends are often 
reduced
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DOUBLE TAXATION OPTIONS –

FOREIGN TAX CREDIT

Foreign tax credit generally available to United States persons for taxes paid 
to foreign jurisdictions

• Mechanism provided to alleviate burdens of double taxation for United 
States-resident taxpayers earning income from foreign jurisdictions

• Goal is to not disincentivize foreign transactions

• Credit available for taxes directly paid and some indirect payments

• In most instances, foreign tax credits not permitted for nonresident aliens 
or foreign corporations

• Foreign tax credit allows the source country to impose an initial tax on 
income, then have the United States collect the difference

• i.e., if foreign income is taxed at a 15% rate in the foreign country and a 21% rate in 
the United States, functionally the foreign country imposes its full tax and the United 
States gets the 6% remainder
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DOUBLE TAXATION OPTIONS –

FOREIGN EARNED INCOME EXCLUSION

• Foreign Earned Income Exclusion
• Taxpayers can elect to exclude foreign earned income and 

certain housing costs (up to set limits)

• 2018 maximum foreign income exclusion: $103,900

• 2018 maximum housing exclusion: $14,546

• Must determine tax on non-excluded income using 
the tax rates which would have applied had the 
exclusions not been claimed

• Claimed by filing Form 2555 (Form 2555-EZ also available) 
with the individual’s tax return
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DOUBLE TAXATION OPTIONS –

FOREIGN EARNED INCOME EXCLUSION

• Foreign Earned Income Exclusion
• To qualify for the exclusion, taxpayers must have foreign 

earned income, have their tax home in a foreign country, and 
must be one of the following:

• U.S. citizen who is a bona fide resident of a foreign 
country for an entire tax year;

• U.S. resident alien who is a citizen/national of a foreign 
country with which the U.S. has a treaty and is a bona fide 
resident of a foreign country for the entire tax year; or

• U.S. citizen/resident physically present in a foreign 
country for at least 330 days during any 12-month period.
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POLLING QUESTION #5

• Which is most often the best option for a 

nonresident alien to reduce taxes she owes to the 

United States?

• Income tax treaty

• Foreign tax credit

• Foreign earned income exclusion
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GENERAL REPORTING REQUIREMENTS

• John now generally understands that reporting requirements 
exist for him.  He wishes to find out exactly what needs to be 
filed in the United States.

• John earns wages in England.  He also maintains a number of 
foreign financial accounts – on an aggregated basis, the 
foreign financial accounts are valued at roughly $500,000 at 
year end.  Included is an interest in a British account which is 
tantamount to a mutual fund.

• He also received an inheritance from his father (an English 
citizen/resident with no United States ties) in 2017; the 
approximate value of the bequest was $150,000.
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GENERAL REPORTING REQUIREMENTS

Form 1040

• As with domestic-only taxpayers, filed to report worldwide income
• ALL INCOME unless otherwise excluded

• Schedule B – used to report foreign interest/dividend income

• Nonresident aliens with U.S.-source reportable income use Form 
1040-NR

• Also used by residents in their year of departure from the United States

• Can have filing requirement on FDAP if withholding does not occur

• Citizens/residents living overseas are granted an automatic two-
month extension for filing their tax return

• Claimed by attaching a statement to the tax return regarding living 
overseas

• Extends both time to file and time to pay!
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GENERAL REPORTING REQUIREMENTS

Form 1040

• NOTE: Where an individual omits more than $5,000 in gross 
income from specified foreign financial sources, the statute of 
limitations extends to six years

• Can also have six-year statute where omitting more than 25% of 
gross income – i.e. foreign-sourced income

• Penalties based on failures to report foreign income are 
significant, but can pale in comparison to penalties for 
information forms

• No statute of limitations where no return filed
• Becomes important for international taxpayers (i.e. accidental citizens 

or those who move outside United States but keep citizenship/green 
card)
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GENERAL REPORTING REQUIREMENTS

Form 8938

• Used to report interests in specified foreign financial assets
• Largely duplicates FBAR – look to accounts, financial assets, etc.

• ONLY NEED TO FILE WHERE A FINANCIAL INTEREST EXISTS

• Unrequired for mere signature authority, unlike the FBAR

• Accounts, securities held outside accounts, interests in foreign 
entities, etc.

• Filing thresholds:

• Residents of United States – aggregated value of $50,000 at end of 
year or $75,000 at any time during year; $100,000/$150,000 if 
married filing jointly

• Residing overseas - $200,000/$300,000 if single; $400,000/$600,000 
if married filing jointly
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GENERAL REPORTING REQUIREMENTS

Form 8938

• $10,000 penalty assessable for failure to file (with 
additional penalties up to $50,000)

• Treasury notifies of failure to file; after 90 days, if still not filed, 
$10,000 penalties are assessed up to $50,000

• Failure to file when required can cause statute of 
limitations for entire tax return to stay open until three (3) 
years after the form is filed

• Reasonable cause exception exists

• Form first required in 2011
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POLLING QUESTION #6

• Which type of asset is reported on Form 8938?

• United States bank account

• Foreign bank account

• Foreign real property held directly by taxpayer
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GENERAL REPORTING REQUIREMENTS

Form 8621

• Filed by taxpayers with interests in passive foreign 
investment companies (“PFICs”)

• Importantly, non-U.S. mutual funds are almost always 
classified as PFICs

• For foreign pensions, Form 8621 requirements can 
depend on the structure of the pension

• Applicable only to interests in foreign corporations –
need to assess whether an entity is a corporation for 
U.S. tax purposes
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GENERAL REPORTING REQUIREMENTS

Form 8621

• Investments in PFICs generally subject to very high tax rates and onerous 
reporting requirements

• Alternatives for default tax rules exist: QEF election and mark-to-market election

• HOWEVER, ELECTION SHOULD BE MADE IN YEAR OF ACQUISITION TO 
AVOID RECOGNITION OF ACCUMULATED GAIN UNDER DEFAULT RULES

• Information reporting required if threshold values met

• $25,000 or $50,000 if married filing jointly

• No specific financial penalties for failure to file; however, failure to file 
when required can cause statute of limitations for entire tax return to stay 
open until three (3) years after the form is filed

• Reasonable cause exception exists
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GENERAL REPORTING REQUIREMENTS

Form 3520

• Primarily relevant for taxpayers with interests in foreign trusts 
or who receive gifts/bequests from nonresident aliens

• Responsible party for reporting a reportable event that occurred 
during tax year or transferred property to a foreign trust in exchange 
for an obligation

• U.S. person who is treated as the owner of any part of the assets of a 
foreign trust

• U.S. person receiving distributions from a foreign trust

• U.S. person receiving distributions from foreign persons or entities

• Foreign bequests/gifts – filing requirement exists when receiving 
more than $100,000 from a nonresident alien individual which 
are treated as gifts or bequests
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GENERAL REPORTING REQUIREMENTS

• Form 3520

• Various penalties assessable for failure to file, and statute 

of limitations can remain open for items reportable on the 

Form

• Reasonable cause exception exists for penalties

• Form 3520-A – filed by foreign trusts which have a 

United States owner

• Each U.S. person treated as an owner is responsible for 

ensuring the foreign trust completes the form
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GENERAL REPORTING REQUIREMENTS

Form 5471

• Filed by taxpayers with relevant interests in foreign corporations

• Various levels of filing requirements exist, depending on the type 
of interest held by the taxpayer

• Requirement exists, for example, where acquiring 10% or more of 
ownership in a given year, or maintaining control over a foreign 
corporation

• Penalties vary, and can depend on the category of filing required

Form 5472 

• Used by a reporting corporation if it had a reportable transaction 
with a foreign or domestic related party
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GENERAL REPORTING REQUIREMENTS

Form 8865

• Filed by taxpayers with relevant interests in foreign partnerships

• Various levels of filing requirements exist, depending on the type 
of interest held by the taxpayer

• Largely mirrors Form 5471

• Penalties vary, and can depend on the category of filing required

Form 8858 – similar filing requirement for foreign disregarded 
entities

• Filed by tax owners of foreign disregarded entities, and specified 
persons who control foreign corporations/partnerships which are 
tax owners of foreign disregarded entities
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POLLING QUESTION #7

• Interests in foreign corporations held by United 

States taxpayers are potentially subject to reporting 

on which form?

• Form 5471

• Form 8938

• Form 8621

• All of the above
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GENERAL REPORTING REQUIREMENTS

Entity classification - foreign-domiciled entities generally are able to 
elect their entity classification for United States tax purposes

• EXCEPTION: Per-se corporations (as listed in the Regulations)

• Default rules for classification exist, which hinge on the limited 
liability of owners/members

• If limited liability for owner/owners – association taxable as a corporation

• If no limited liability for at least one owner – partnership if multiple 
members, disregarded entity if one

• Elections out of default rules are available - can elect to be a 
partnership, corporation, or disregarded entity

• Elections can provide planning opportunities

• Election made on Form 8832 – initial election required within 75 days of 
entity becoming “relevant”
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FBAR - INTRODUCTION

• FinCEN Report 114 (“FBAR”) – filed by United States persons 
with financial interests in or signature authority over foreign 
financial accounts where the aggregated value of accounts 
exceeds $10,000 at any point during the year

• United States persons – U.S. citizens, residents, corporations, trusts, 
estates, partnerships, LLCs

• Reportable accounts – checking/savings accounts, mutual funds, policies 
with cash values, securities accounts, etc.

• Financial interest – owner of record/holder of legal title or person with 
beneficial interest

• Latter can be most problematic from an assessment perspective 
once uncovered

• Also required to file where no financial interest is maintained but 
signature authority exists

39



FBAR PENALTY ASSESSMENTS

• Nonwillful Penalties
• Can be penalized up to $10,000 per account per year

• Generally, examiners will recommend one penalty per open year, 
with the annual penalty normally limited to $10,000

• Willful Failures
• Willful failures – penalty can be the greater of $100,000 or 50% of the 

aggregated balance of unreported accounts; penalties can be 
assessed on a per-year basis (six-year statute of limitations)

• Willfulness – voluntary, intentional violation of a known legal duty

• In most cases, penalty amount limited to 50% of highest 
aggregated balance during all years under examination
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FBAR PENALTY ENFORCEMENT

• Collection
• FBAR penalties – debts owed to a Treasury entity

• Two primary collection options – (1) offset of payments 
and (2) filing of civil actions

• FBAR penalties are NOT tax debts; therefore, 
normal collection procedures utilized for tax 
debts (i.e., liens/levies) are NOT available 
automatically!

• Two-year statute of limitations exists for initiating 
action
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POLLING QUESTION #8

• Which of the following assets is NOT subject to 

reporting on the FBAR?

• Foreign checking account

• Foreign savings account

• Account held with a US branch of a foreign banking 

institution

• Account held with a foreign branch of a US banking 

institution
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RETROACTIVE REPORTING OPTIONS

Streamlined Program

• Applies to all taxpayers whose failures to file information returns, report 
income from foreign assets, and pay tax on that income were not willful

• 5% penalty on the highest aggregated balance of foreign financial 
accounts for domestic taxpayers

• Foreign residents (>330 days outside United States): 0% penalty

• Importantly, income-producing assets not required to be reported on FBAR or Form 
8938 (i.e., foreign rental real estate) not included in penalty base

• Ineligible if taxpayer did not file Form 1040 for the last 3 years

• No penalties assessed on tax amounts reported on amended returns

• Filing requirements – 3 years of amended returns, 6 years of FBARs
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RETROACTIVE REPORTING OPTIONS

Streamlined Program

• Certification of “non-willfulness” must be submitted to IRS
• Statement of facts

• Specific reasons for reporting failures

• Explanation of circumstances

• IRS definition of “non-willfulness”
• “Conduct due to negligence, inadvertence, or mistake or conduct that is 

the result of a good faith misunderstanding of the requirements of the law”

• If found to be “willful”, IRS can audit submission and subject 
taxpayer to willful FBAR penalties

• No interaction from the IRS, unless further info needed 
• No closing letters issued (no assurances given that submission accepted)
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RETROACTIVE REPORTING OPTIONS

• Additional Program Options
• Delinquent FBAR Submission Procedures and Delinquent 

International Information Return Submission Procedures

• Both are intended for taxpayers who do not need to file 
delinquent or amended tax returns

• Individuals who have always reported income properly

• Program benefits – no penalty applicable, limited 
submission requirements

• Quiet Disclosure – submissions are made outside formal Service 
programs

• Hope is returns are processed without any assessment

• Service frowns upon approach – can be aggressive on review
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